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The systems that have been adopted on various occasions up to the present in different legislations to
protect designs and models can be summarised in two basic types:

The first system is similar to the law of copyright (the so-called the copyright approach), and considers
the design and the model as a work of the intellect, compatible in many ways to a work of art. In this system,
itis difficult to have a co-ordination of the general protection of the copyright and the specific protection of
the design and the model. This co-ordination is dealt with in different ways in the various national
legislation's, so that some (for example the French System) extend the copyright protection to all designs
and models, whereas others (for example the German system) qualify designs and models as “lesser works
of the intellect” |, hence containing a lesser degree of creativity.

The second system, in force in Italy before the new law, connects the discipline of designs and models to

the rights of patents of invention (patent approach). Protection is conditional on requirements such as

novelty and originality.
The new design and model law sets up a system to protect designs and models by adopting a pragmatic
criterion, the so-called market approach. This approach is based on the perception of the informed user (and

not, therefore, the average consumer) and the aesthetic impact the design or model has. It makes the
protection of the form subordinate to the presence of external characteristics connected to the appearance of
a product.

The legislative decree n. 95, of 02 February 2001, effective as 19 April 2001, concerning the juridical
protection of designs and models, is the actuation of the Community Law pursuant to Directive 98/71/EC.
The new law modifies the requirements for the registration of an industrial model or design (there is no
longer any mention of patent), and states that the model or design must be new and must possess an
individual character. This decree also provides the possibility of accumulating other protections such as
copyright, trademark, and patent for a utility model.

The definition now given to designs or models protects the appearance of a product, or part of it, as it
appears from the characteristics of the lines, the contours, the colours, the form, the surface structure, and/or
the materials that make up the product and/or the ornamentation of it. The products may be artisan or
industrial. They may be finished products or components, which have to be assembled (for example spare
parts) to form a complex product. Protection is given to the product or component provided that it is visible
during normal use.

The concept of novelty now introduced states that, on the filing date of an application's registration, the
design or model must be different from known experiences, and this difference must not be limited to
irrelevant details. The law allows a derogation to the general rule of novelty where it is established that a
divulgation of the design - occurring in the twelve months prior to the date of filing of the application - does
not preclude the possibility of a subsequent successful filing by whoever has the right to do so.

According to the new law, the further element required is individual character. Individual character is
deemed present when the impression made by a design or model on the informed user differs from the
general impression made on the same user by a previously published design or model. To evaluate novelty
and to evaluate individual character, the overcrowding which may be present in the specific field of the
product must be taken into account. It is clear that, in an overcrowded sector, the gradient of difference in
the product of a third competitor entering the market after the application for registration has been filed, can
be sufficient not to create interference with the design or model registered.
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